IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GECRCE PI LALLI' S : CIVIL ACTI ON
V.
ELECTRONI C DATA SYSTEMS

CORPCORATI ON : NO. 97-5662

MEMORANDUM

Padova, J. April 27, 1998
Plaintiff George Pilallis (“Plaintiff”) brings this action
agai nst his former enployer, Electronic Data Systens Corporation
(“EDS”), seeking recovery of comm ssions that he clains are due
and owing to himby EDS. Before the Court is EDS s Mtion for
Summary Judgnent. For the reasons set forth below, the Court

wi |l deny the Mtion.

BACKGROUND

Plaintiff was enployed by CLS Corporation (“CLS") as the
Director of Sales. Pursuant to a witten agreenment with CLS,
Plaintiff received a base salary, plus comm ssions of 2.5% of the
gross revenue received by CLS on contracts that Plaintiff
generated for the |life of those contracts. (Def.’s Summ J. Mot.
Ex. B.) In March or April 1994, EDS acquired CLS. Plaintiff was
offered a position with EDS as a sal esperson, which he accept ed.

On April 12, 1994, Plaintiff entered into a witten enpl oynent



agreenent with EDS. (ld., Ex. D.) Paragraph 2 of the agreenent
provides as follows: “lI agree that ny initial conpensation wth
EDS shall be $7,000.00 per hour/nonth.”! (I1d.) As Defendant
correctly points out, “[t]he agreenent does not refer to any
comm ssions or any other type of conpensation.” (Def.’s Mot.
at 2.) The agreenent also provides in relevant part as foll ows:

4. | understand and agree that ny enploynent at EDS is
not for any specified termand that either EDS or | may
termnate the enploynent relationship with or w thout
cause at any tinme....

* k%
17. | agree that this agreenment may not be nodified or
anended except by a witten instrunent executed by ne
and an authorized officer of EDS

* k *
19. This agreenent constitutes our entire agreenent,
and supersedes and prevails over all other prior
agreenents, understandi ngs or representations by or
between the parties, whether oral or witten, with
respect to the subject matters herein.

(Def.’s Mbt. Ex. D.)

After he began working for EDS, EDS continued to pay
Plaintiff the 2.5% conmm ssions on the gross revenue generated by
his CLS accounts. EDS made these paynents to Plaintiff through
Decenber 1995, at which tinme EDS stopped nmeki ng the paynents.

Plaintiff worked for EDS until February 15, 1997, when he

The agreement was a formagreement with a space to fill in
t he amount of conpensation. The formidentifies the term of
conpensation as “hour/nmonth.” It was obviously intended that,

depending on the circunstances, either the word “hour” or the
word “nonth” would be crossed out. This was not done on
Plaintiff’s agreenment. It is undisputed that Plaintiff was to be
paid $7, 000 per nonth.



resi gned his enpl oynent.

Plaintiff seeks recovery of comm ssions for the period of
January 1996 until February 15, 1997. Plaintiff contends, and
EDS denies, that prior to, contenporaneously with, and after the
execution of the witten enpl oynent agreenment with EDS, oral
prom ses were made to himby EDS that the 2.5% conm ssions on CLS
accounts would continue to be paid by EDS for the years renai ning
on the sales contracts that Plaintiff had generated while
enpl oyed by CLS. (Pl.'s Dep. at 10-12, 14-16, 18-23.) According

to Plaintiff, EDS agreed to pay Plaintiff the CLS comm ssions “as
long as the [CLS] contracts were enforced and [Plaintiff] was an

enpl oyee of EDS.” (lLd. at 12.)

I'1. LEGAL STANDARD

Summary judgnent "shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with affidavits, if any, show that
there is no genuine issue as to any material fact and that the
moving party is entitled to judgnent as a matter of |aw "
Fed.R Civ.P. 56(c). An issue is "genuine" only if there is

sufficient evidence with which a reasonable jury could find for

t he non-noving party. Anderson v. Liberty Lobby, Inc., 477 U S

242, 248, 106 S. . 2505, 2510 (1986). Furthernore, bearing in

mnd that all uncertainties are to be resolved in favor of the



nonnovi ng party, a factual dispute is only "material" if it mght
af fect the outcone of the case. 1d.

A party seeking sunmmary judgnment always bears the initial
responsibility of informng the district court of the basis for
its notion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of naterial

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S. C.

2548, 2552 (1986). \Were the non-noving party bears the burden
of proof on a particular issue at trial, the novant's initial
Cel ot ex burden can be net sinply by "pointing out to the district
court that there is an absence of evidence to support the non-
movi ng party's case." 1d. at 325, 106 S. C. at 2554. After the
moving party has net its initial burden, sunmary judgnment is
appropriate if the non-noving party fails to rebut by making a

factual showing "sufficient to establish an elenent essential to

that party's case, and on which that party wll bear the burden
of proof at trial." 1d. at 322, 106 S. C. at 2552.
| 11. DI SCUSSI O\

Al t hough EDS advances a nunber of argunents in an attenpt to

defeat Plaintiff’s claimfor recovery of CLS conm ssions, the

’EDS has applied for permission to file a reply menorandum
The Court will grant EDS s Application for Permssion to File a
Reply Menmorandum |In analyzing EDS s Mtion for Sumrary
Judgenent, the Court has considered the argunents raised in the
reply menorandum



Court will only address those argunents that are necessary to
decide EDS s Mdtion for Summary Judgnent.

A. Plaintiff's Breach of Contract C aim

1. The Parol Evidence Rule

Def endant argues that because Plaintiff’s witten enpl oynent
agreenent contains an integration clause, the alleged oral
prom ses made by EDS to Plaintiff prior to and contenporaneous
with Plaintiff’s signing of the witten agreenent regardi ng EDS s
paynment of the CLS comm ssions are barred by the parol evidence
rul e.

Under Pennsylvania |aw,® the parol evidence rule is stated
as follows:

Where the all eged prior or contenporaneous oral
representations or agreenments concern a subject which
is specifically dealt with in the witten contract, and
the witten contract covers or purports to cover the
entire agreenent of the parties, the lawis now clearly
and well settled that in the absence of fraud, accident
or m stake the alleged oral representations or
agreenents are nerged in or superseded by the
subsequent witten contract, and parol evidence to
vary, nodify or supersede the witten contract is

i nadm ssi ble in evidence.

Bardwel| v. WIIlis Co., 100 A 2d 102, 104 (Pa. 1953).

Whether a witing is an integrated agreenent is a question

*The basis for this Court's jurisdiction is diversity of
citizenship pursuant to 28 U . S.C. 8§ 1332. Therefore,
Pennsylvania law is controlling. Erie Railrod Co. v. Tonpkins,
304 U.S. 64, 58 S. . 817 (1938). The parol evidence rule is a
matter of substantive law. Mellon Bank Corp. v. First Union Real

Estate Equity & Mdrtgage Investnent, 951 F.2d 1399, 1404-05 (3d
Cr. 1991).




of law for the court to deci de. Mellon Bank Corp. v. First Union

Real Estate Equity & Mortgage Investnent, 951 F.2d 1399, 1405 (3d

Cr. 1991) (applying Pennsylvania law). The parol evidence rule
“I's not applicable if the parties did not intend a witten
contract to set forth their full agreenent.” 1d. This is true
whet her or not a contract contains an integration clause.

G eenberg v. Tomin, 816 F. Supp. 1039, 1053 (E.D.Pa. 1993). 1In

Ganni v. R Russel & Co., 126 A 791 (Pa. 1924), the | eading case

on Pennsylvania s parol evidence rule, the Pennsylvani a Suprene

Court set forth the follow ng analysis the court nust undertake

to determ ne whether a witten agreenent is the final and

conpl ete expression of the parties’ agreenent:
When does the oral agreenent cone within the field
enbraced by the witten one? This can be answered by
conparing the two, and determ ni ng whether parties,
situated as were the ones to the contract, would
naturally and normally include the one in the other if
it were made. If they relate to the sanme subject-
matter, and are so interrelated that both would be
executed at the sane tine and in the sane contract, the
scope of the subsidiary agreenent nust be taken to be
covered by the witing. This question nust be
determ ned by the court.

ld. at 792.

The Court has conpared the all eged oral agreenent with the
witten agreement. The Court finds that the two agreenents do
not relate to the sane subject matter and are not so interrel ated
t hat both woul d be executed at the same tinme and in the sane

contract. Plaintiff’s continued receipt of paynents for

6



conmi ssions on contracts he secured while enployed at CLS is

separate and distinct fromhis conpensation and ot her terns of
enpl oynent with EDS.

This conclusion is bolstered by the fact that, as EDS
concedes, the witten agreenent is silent on the issue of paynent
of CLS comm ssions to Plaintiff. As a consequence, the oral
agreenent concerns a subject which is not specifically dealt with
inthe witten agreenent. As explained in G anni,

The witing nust be the entire contract between the
parties if parol evidence is to be excluded, and to
determ ne whether it is or not the witing wll be
| ooked at, and if it appears to be a contract conplete
wthin itself, 'couched in such terns as inport a
conpl ete | egal obligation w thout any uncertainty as to
the object or extent of the engagenent, it is
concl usively presuned that the whol e engagenent of the
parties, and the extent and manner of their
undertaki ng, were reduced to witing.'
G anni, 126 A. at 792. Moreover, the integration clause
contained in the witten agreenent is limted to “the subject
matters herein” and CLS conmmi ssions are not addressed in the
witten agreenent.

The Court finds that the parol evidence rule does not bar
the adm ssibility of evidence of an oral agreenent between
Plaintiff and EDS for the paynment of CLS comm ssions for the
peri od of January 1996 through Decenber 15, 1997. The Court

further finds that genuine issues of material fact exist

concerning the existence of a separate oral agreenent between

7



Plaintiff and EDS for the paynent of CLS conmi ssions.

2. At-WI I Enpl oynent

EDS argues in the alternative that even if Plaintiff can
prove that an oral agreenent exists, Plaintiff was an at-wl|
enpl oyee. As such, Plaintiff’s enploynent with EDS coul d have
been term nated and the conditions of his enploynent could have
been altered at any tine by EDS

In making this argunent, EDS relies on paragraph 4 of the
witten agreenent. EDS s argunent is unavailing because the at-
w Il enploynent provision in the witten agreenent has no bearing
on the all eged separate oral agreenent by EDS to pay Plaintiff
the CLS comm ssions. Although it may be true that EDS could
alter the terns of Plaintiff’s enploynent, as enbodied in the
witten agreenent, Paragraph 4 of the witten agreenent does not
provide a basis for altering the terns of the oral agreenent.
Plaintiff has submtted sufficient evidence, for Rule 56
pur poses, of a separate oral agreenent for paynent of CLS
conmi ssi ons.

The Court will deny EDS s Mdtion for Summary Judgnent as to

Plaintiff's breach of contract claim

B. Pennsyl vani a WAge Paynment and Col | ecti on Law




Plaintiff's Conplaint contains one count brought under
Pennsyl vani a' s Wage Paynent and Col | ection Law ("WPCL"), 43 Pa.
Stat. Ann. 8§ 260.1, et seqg. (West 1992). Commissions fall within
the definition of “wages” under the WPCL. 43 Pa. Stat. Ann. 8§
260. 2a. The WPCL does not establish any substantive rights; it
just provides a statutory renedy for an enpl oyee when the
enpl oyer breaches a contractual obligation to pay earned wages.

Weldon v. Kraft, Inc., 896 F.2d 793, 801 (3d Cr. 1990). "The

contract between the parties governs in determ ning whet her
specific wages are earned." 1d. Therefore, the alleged oral
agreenent between Plaintiff and EDS wll control in determ ning
whet her conm ssions are due to Plaintiff.

Al t hough the WPCL does not establish any substantive rights,
Plaintiff may have a claimunder the WPCL if he can establish
that he is entitled to CLS conm ssions. The WPCL establishes a
statutory schene for the collection of |iquidated danages of an
addi tional 25%of the total anobunt due, if a good faith contest
or dispute of the wage claimdoes not exist. 43 Pa. Stat. Ann.
8§ 260. 10.

EDS argues that “as a matter of |aw EDS has rai sed a good
faith contest or dispute over Plaintiff’s entitlenent to the
commi ssions and therefore Plaintiff cannot be awarded |i qui dat ed
darmages even if this Court should ultinmately award Pl aintiff

commi ssion paynents.” (Def.’s Mdt. at 16.) The Court cannot



make this determnation at this juncture in the proceedi ngs.
Whet her EDS acted in good faith or not is the subject of factual
di spute. For exanple, if, as Plaintiff testified in his
deposition, EDS repeatedly prom sed to continue paying Plaintiff
CLS comm ssions in January and February of 1996 and then a nonth
| ater advised himthat there would be no further paynents nade,
this fact, when viewed in light of the entire factual record, nmay
provide a sufficient basis for a finding of bad faith.

The Court will deny EDS s Mdtion for Summary Judgnent as to

Plaintiff's WPCL cl aim

C. Equi table d ai ns

In addition to his contract clainms, Plaintiff has raised
clains for unjust enrichnent, equitable estoppel, and prom ssory
estoppel. EDS urges the Court to dismss Plaintiff’s equitable
clainms as a matter of |aw “because Plaintiff cannot assert clains
in equity when there is a contract covering his conpensation.”
(Def.’s Mot. at 17.)

The Court agrees with EDS that the existence of a contract
precludes the right to seek additional conpensation based on a

quasi -contract theory. Township of Horshamv. Winer, 255 A 2d

126, 130-31 (Pa. 1969); Third Nat. Bank & Trust Co. of Scranton

v. Lehigh Valley Coal Co., 44 A 2d 571, 574 (Pa. 1945)(principle

of quasi-contract not applicable to agreenents deliberately

10



entered into by the parties). EDS is incorrect, however, in
argui ng that the above cases stand for the proposition that
Plaintiff cannot plead his equitable clains as alternatives to

his breach of contract claim (Def.’s Reply at 11.) In Schott

v. Westinghouse Electric Corp., 259 A 2d 443 (Pa. 1969), the

Pennsyl vani a Suprene Court recogni zed that a plaintiff could

pl ead a quasi-contract claimas an alternative to a contractual

claim
[We note that this Court has found the quasi -
contractual doctrine of unjust enrichnment inapplicable
when the relationship between parties is founded on a
witten agreement or express contract. But in the
present case, having found that no | egal contract bound
the parties, it would be manifestly unjust to fail to
consi der appellant’s claimon the ground that there
m ght have been a contract or that the parties had
attenpted to enter into a contract.

|d. at 448-49.

EDS next argues that Plaintiff’s equitable clains fail as a
matter of law on their own lack of nmerit. In particular, EDS
asserts that Plaintiff’s at-wll status bars any equitable claim
of entitlenent to the CLS comm ssions, that Plaintiff cannot show
detrinmental reliance on the alleged m srepresentations of EDS
that any reliance by Plaintiff was unreasonable, and that EDS was
not unjustly enriched by discontinuing the CLS conmm ssi on
paynents as of January 1996. All of the argunents raised by EDS

are fact-specific and subject to dispute. Based on the Rule 56

submi ssions, the Court finds that genuine issues of material fact

11



exist with respect to these cl ains.
For the foregoing reasons, the Court will deny EDS s Mbdti on

for Sunmary Judgnent in its entirety.?

“EDS has filed Objections and a Mdtion to Strike Exhibits A
C, and D Attached to Plaintiff’s Menorandum of Law. In deciding
this Motion, the Court did not rely on the contested exhibits.
Therefore, the Court will dismss EDS' s Mdtion to Stri ke as
nmoot . I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GECRCE PI LALLI'S : CIVIL ACTI ON

V.
ELECTRONI C DATA SYSTEMS :
CORPORATI ON : NO 97-5662

ORDER
AND NOW this 27th day of April, 1998, upon consideration of
the Motion for Sunmary Judgnment by Defendant El ectronic Data
Systens Corporations (Doc. No. 17), Plaintiff’s Response thereto

(Doc. No. 18), and Defendant’s Reply (Doc. No. 20), IT IS HEREBY

ORDERED t hat

1. Def endant’ s Mdtion for Summary Judgnent is DEN ED
inits entirety.

2. Defendant’s Application to File a Reply Menorandum
(Doc. No. 19) is GRANTED.

3. Defendant’s Motion to Strike Exhibits A, C, and D

Attached to Plaintiff’s Menorandum (Doc. No. 21) is
DI SM SSED as noot .

12



An appropriate Order foll ows.

BY THE COURT:

John R Padova, J.
13



